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Coart of Appeals of the District of Colombia. 


No. 2934. 

Andrew E. Marschalk, Appellant, 

vs. 

Ethel Bruce Marschalk. 


a Supreme Court of the District of Columbia. 

In Equity. No. 32632. 

Ethel Bruce Marschalk, Plaintiff, 

vs. 

Andrew E. Marschalk, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit:— 

1 Bill. 

Filed May 5, 1914. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 32632. 

Ethel Bruce Marschalk, Plaintiff, 

vs. 

Andrew E. Marschalk, Defendant. 

To the Supreme Court of the District of Columbia, holding an 
Equity Term: 

The Bill of Complaint of Ethel Bruce Marschalk respectfully 
shows to the Court: 

1. That the plaintiff and defendant are citizens of the United 
States and residents of the District of Columbia. 

1—2934a 


2 


ANDREW E. MARSCHALK VS. 


2. That, on the 18th day of January, 1911, the plaintiff was mar¬ 
ried to the defendant, and that no children have been born to them 
from the said marriage. 

3. That, for some months past, the defendant has treated the 
plaintiff with indifference and harshness, and has been neglectful 
of her, showing her no affection; that, on one occasion, he choked 
her, and that, on another, he threatened to cut her with a knife; 
and that he deserted her on the 10th of April of this year and has 
ever since remained away, and that she, not having heard from 

him to the contrarv, believes he will remain awav. 

«/ / 

4. That the defendant is employed in the Bureau of Accounts, 
of the State Derailment. in this city, and receives a lucrative salary, 
to wit, one hundred and thirty-three dollars and thirty-three cents a 
month. That. June 26th, 1911, this plaintiff entered into a trans¬ 
action for the purchase of the house in which she now resides, 

2 at a price of $5,250.00; that, on this last said date, she, from 
her own money, made a cash payment of $1,000.00, the bal¬ 
ance, in accordance with the terms of the said transaction, to be 
paid by crediting, as purchase money, the monthly rent of $35.50; 
that these monthly rents have all been paid except for the four 
months just past, payment of which this plaintiff has been given 
notice must be made by the 9th of May, 1914; that this plaintiff 
has about $800.00 in bank; that, she has no income whatever; that, 
during her entire marriage, she has stood the whole expense for her 
clothing, except for the purchase of a few articles; that the defend¬ 
ant is now awav as aforesaid, and has established no credit for this 
plaintiff for the necessities of life and that she cannot purchase upon 
his credit for the reason that he has no credit established; that the 
only remittance your plaintiff has had from the defendant since his 
departure April 10. last, was $25.00, but that this amount is entirlv 
insufficient, this plaintiff saying that the said unpaid four months’ 
rent now due alone amounts to $142.00, and that this indebtedness 
together with the current monthly rent of $35.50 and your plain¬ 
tiff's clothing and living expenses make this amount far too small; 
that such like small remittances, possibly hereafter to be made, if at 
all, at uncertain and unknown intervals, make this plaintiff’s main¬ 
tenance exceedingly precarious, and, in fact, under the above 
enumerated circumstances, are entirely insufficient. 

Wherefore the premises considered, your plaintiff prays: 

1. That a writ of subpoena may issue to the defendant, command¬ 
ing him to appear and answer to the exigencies of this Bill. 

3 2. That the defendant be required to furnish to the plain¬ 
tiff maintenance pendente lite, counsel fees and costs of this 

suit, and that upon final hearing the defendant be required to fur¬ 
nish the plaintiff permanent maintenance. 

3. That a Rule to show cause issue out of this Court, directed to 
the defendant, commanding him to appear and show cause, if 
any he has, why he should not be required to furnish to the plain¬ 
tiff maintenance pendente lite, counsel fees, and costs of this suit 
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4. And for such other and further relief as the nature of the 
case may require. 

ETHEL BRUCE MARSCHALK, 

Plaintiff. 

I, Ethel Bruce Marschalk, do solemnly swear that I have read the 
above and foregoing Bill of Complaint bv me subscribed and know 
the contents thereof; and that the statements of fact therein made 
as upon personal knowledge are true, and those made as upon 
information and belief, I believe to be true. 

ETHEL BRUCE MARSCHALK. 

Subscribed and sworn to before me this 1st day of May, 1914. 

JOSIE A. GORMAN, *[seal.] 

Notary Public. 

MUDD & MUDD, 

Atfys for Pl’fff. 


Answer to Bill. 

Filed May 15, 1914. 

$ £ * sjc s|e s)e s(c 

Answering the Bill of Complainant filed in the above entitled 
cause and the rule to show cause issued thereon, defendant states 
as follows: 

4 First. He admits the allegations contained in the first 

paragraph of the said Bill of Complaint. 

Second. He admits the allegations contained in the second para¬ 
graph of the said bill. 

Third. Answering the third paragraph of the Bill of Complaint, 
defendant denies that he treated the plaintiff with indifference and 
harshness but that he has always been a kind, considerate, sober 
and industrious husband and has never failed to show plaintiff 
proper attention and affection, but that notwithstanding his kind 
and considerate treatment of the said defendant, she has treated his 
attentions with scorn, and has frequently advised him to seek other 
women so long as he left her alone. Furthermore, the defendant has 
many times performed such household duties *as cooking, dishwash¬ 
ing, sweeping, and scrubbing of floors, either because of the failure 
or neglect of the plaintiff to perform said duties, or to save her such 
labor. 

The defendant denies that he has ever choked or otherwise laid 
hands on plaintiff when angered, but asserts that the plaintiff did 
on one occasion assault the defendant with a fork and threaten to 
kill him. The said plaintiff did further attempt to strike him with 
a chair. He further says that on the occasions in question he simply 
protected himself against the assaults of the plaintiff, and used no 
more force than necessary to prevent her from doing him bodily 
harm. 
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The defendant further denies that he ever threatened to cut 
plaintiff with a knife, nor did such an idea ever enter his mind. 

The defendant further avers that he was obliged to leave the plain¬ 
tiff on the 10th day of April, 1914, because she had con- 

5 tinually refused to allow him the rights of a husband or to 
perform her marital duties, and that he is now and always 

has been willing and anxious to live with the said plaintiff and to 
support her properly and well if she would perform the duties of a 
true wife and give him the rights of a husband. 

Fourth. The defendant admits the allegations contained in the 
fourth paragraph of the said bill so far as it concerns his salary, and 
the payment by plaintiff of One thousand dollars, ($1,000) cash 
on premises 621 Lexington Street, and the terms of sale of said 
premises. He further says that the title to the premises in question 
is vested in plaintiff. 

Defendant further believes and therefore avers that the plain¬ 
tiff has over Eleven hundred dollars ($1,100) in a bank located in 
La Plata, Maryland, drawing interest at the rate of 4 per cent; she 
has other funds in The Washington Loan & Trust Company, and 
has three hundred dollars ($300) loaned out at 6 per cent. 

The defendant further avers that the monthly payments on the 
aforesaid premises were promptly paid until his wife’s refusal to 
prepare his meals, thus necessitating for weeks at a time his purchase 
of meals elsewhere; consequently he ran behind in such payments, 
his salary of Fourteen hundred dollars ($1,400) per annum which 
he received up to February 1st, 1914, being insufficient to keep up 
two establishments. 

The defendant further avers that he was always willing and 
anxious to provide clothing for the plaintiff whenever necessary and 
that both plaintiff and defendant at the time of their marriage 
three years ago, were well provided with wearing apparel. The sums 
of money which otherwise would have been devoted to that 

6 purpose, were spent for furniture and for the improvement 
and upkeep of the premises owned by the plaintiff, and for 

other needful purposes. The plaintiff's house has been completely 
equipped during the last three years, and with few exceptions all 
that it contains has been paid for by the defendant. Defendant has 
also presented the plaintiff with money and gifts, such as solid silver¬ 
ware, from time to time. Defendant has also kept up plaintiff’s 
property in an admirable manner and has paid heavy doctor bills 
incurred both by himself and his wife. He further avers that during 
the past year he has given her money upon numerous occasions 
with which to purchase wearing apparel and even on the first day 
of April, she bought a silk dress with funds furnished by him. 

The defendant further avers that with a single exception during 
the last year the plaintiff has refused to grant him the rights of a 
husband, telling him to go out and seek other women; that she has 
for weeks at a time refused to cook his meals and to make up his 
bed or perforiji any of the usual duties of a wife. The defendant 
further states that the plaintiff refuses to become a mother, and 
that three months after their marriage she deliberately brought on 


ETHEL BRUCE MARSCHALK. 5 

a miscarriage, which affected her health and caused her at times 
to act in an irresponsible manner. 

Defendant further avers that on the 14th day of August, 1913, 
the conditions under which the plaintiff and defendant lived be¬ 
came so unbearable because of the fact that the plaintiff refused to 
perform her marital duties and allow the defendant the rights of 
a husband that they entered into an agreement which prac- 
7 tically amounted to a separation; a copy of this agreement 
is hereto attached and prayed to be read as a part hereof. 
Having answered fully this defendant prays to be hence dismissed 
with his costs in this behalf incurred. 

ANDREW E. MARSCHALK. 


Attorney for Defendant. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing answer by me 
subscribed, and know the contents thereof; that the facts therein 
contained of my own personal knowledge are true, and those stated 
upon information and belief I believe to be true. 

ANDREW E. MARSCHALK. 

Subscribed and sworn to before me this 13" day of May, 1914. 

[seal.] THEODORE BLOCK, 

Notary Public, D. C. 


8 Decree. 

Filed April 1, 1915. 

******* 

This cause came on for final hearing upon the pleadings, proof, 
and argument of counsel, and having been duly considered it is 
by the Court, this first day of April, 1915, 

Adjudged, ordered and decreed that the defendant, Andrew E. 
Marschalk, be and he hereby is required to pay to the plaintiff, 
Ethel Bruce Marschalk, his wife, as permanent maintenance, the 
sum of forty dollars ($40.00) a month, to he paid as follows: twenty 
dollars ($20.00) on the first day and twenty dollars ($20.00) on 
the fifteenth day of this month, and instalments of twenty dollars 
($20.00) to be paid, in the same manner, on the first and fifteenth 
days of each and all months hereafter. 

It is further adjudged, ordered and decreed by the Court, this 
first day of April, 1915, that the said defendant be and he hereby 
is required to pav the costs of this suit. 

F. L. SIDDONS, Justice. 

From the above decree, the defendant in open court prays an ap¬ 
peal to the Court of Appeals, which is allowed and the penalty of the 


6 


ANDREW E. MARSCHALK VS. 


appeal bond, if to operate &< a supersedeas is fixed at six hundred 
dollars and if for costs only at one hundred dollars. 


F. L. SIDDONS, Justice. 


9 Memoranda. 

April 24, 1915.—Appeal bond for $600 approved and filed. 

May 11, 1915.—Time to submit Statement of Evidence extended 
to and including June 15, 1915, and to file transcript of record, to 
and including June 30, 1915. 

June 14, 1915.—Time to submit Statement of Evidence extended 
to and including July 15, 1915, and to file transcript of record, to 
and including Julv 30, 1915. 

July 14, 1915.—Time to submit Statement of Evidence extended 
to and including August 16, 1915, and to file transcript of record, 
to and including September 1, 1915. 

August 13, 1915.—Time to submit Statement of Evidence ex¬ 
tended to and including September 15. 1915, and to file transcript 
of record, to and including September 25, 1915. 

September 14, 1915.—Time to submit Statement of Evidence ex¬ 
tended to and including October 1. 1915, and to file transcript of 
record, to and including October lo, 1915. 

October 1,1915.—Time to submit Statement of Evidence extended 
to and including October 15, 1915, and to file transcript of 

10 record, to and including November 1, 1915. 

October 15, 1915.—Time to submit Statement of Evidence 
extended to and including November 1. 1915, and to file transcript 
of record, to and including November 15, 1915. 

November 1, 1915.—Time to submit Statement of Evidence ex¬ 
tended to and including November 15, 1915. and to file transcript 
of record, to and including December 1. 1915. 

November 15, 1915.—Time to submit Statement of Evidence ex¬ 
tended to and including December 1, 1915, and to file transcript of 
record, to and including December 15. 1915. 

December 1, 1915.—Time to submit Statement of Evidence ex¬ 
tended to and including December 15, 1915, and to file transcript 
of record, to and including January 3, 1916. 

December 15, 1915.—Statement of Evidence submitted. 

Time to settle Statement of Evidence extended to and including 
December 31, 1915. and to file transcript of record, to and includ¬ 
ing January 15, 1916. 

January 15, 1916.—Time to file transcript of record extended to 
and including February 15, 1916. 

11 February 15, 1916.—Time to file transcript of record ex¬ 
tended to and including March 2, 1916. 

March 2, 1916.—Time to file transcript of record extended to 
and including March 9, 1916. 

March 3, 1916.—Statement of Evidence signed and filed. 
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Assignment of Errors. 

Filed March 4, 1916. 

****** * 

Now comes the defendant and says that the trial Court erred as 
follows: 

1. In overruling the motion of the defendant to dismiss plaintiff’s 
Bill of Complaint. 

2. In signing the decree allowing plaintiff separate maintenance. 

HENRY I. QUINN, 
Attorney for Defendant 

Sendee acknowledged this 4th day of March, 1916. 

MUDD & MUDD, 

S. McCOMAS HA WHEN, 

Attorney- for Plaintiff. 

Designation of Record. 

Filed March 4, 1916. 

******* 

The Clerk will please prepare a transcript of record on the appeal 
of the defendant, who hereby designates as the necessary papers 
thereof, the following: 

12 1. Bill of Complaint. 

2. Answer of Defendant. 

3. Decree for maintenance and costs. 

4. Approval of appeal bond and memoranda of all proceedings 
thereafter. 

5. Statement of evidence. 

6. Assignment of errors. 

HENRY I. QUINN, 
Attorney for Defendant (Appellant). 

We hereby agree to the above designation. 

MUDD & MUDD, 

S. McCOMAS HAWKEN, 
Attorneys for Plaintiff (Appellee). 


13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, 
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according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 32632 in Equity, wherein 
Ethel Bruce Marschalk is Plaintiff and Andrew E. Marschalk is 
Defendant, as the same remains upon the files and of record m said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th dav of March, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


14 In the Supreme Court of the District of Columbia. 

Equity. No. 32632. 

Ethel Bruce Marschalk, Plaintiff, 

vs. 

Andrew E. Marschalk, Defendant. 

Be it remembered that at the trial of this cause, the plaintiff, Ethel 
Bruce Marschalk, to maintain the issue upon her part joined, testified 
as follows: 

That she and the Defendant were married January 18, 1911, in 
the City of Washington and that no children have been born of said 
marriage. After they were married they lived in apartment P near 
Twenty-first Street for about five months; that they next lived at 621 
Lexington Place, Northeast, where she is still living; that before they 
moved to said house they made arrangements to purchase and later 
did purchase the said house; that they agreed together to buy it be¬ 
cause they wanted a home; that during their married life the De¬ 
fendant, on several occasions, has been guilty of cruelty towards 
Plaintiff; that on one occasion he choked her, threw Tier on a couch 
and held her there by main force; that on another occasion he drew 
a knife on her and on another occasion he threw an ink bottle at 
her; that she does not remember the date the Defendant chocked her 
but does remember the date that he threatened her with a knife; 
that it was the day that he left and that the incident last referred to 
happened before suit was brought; that one of the cruel acts occurred 
April 9, preceding their separation. While living at the last men¬ 
tioned house the Defendant’s general demeanor and attitude toward 
Plaintiff was very sullen and inattentive; that he treated her with 
contempt and was always angry and was very frequently profane 
and particularly so when finances were mentioned; that her husband 
deserted her three times; that the first time he deserted her 

15 was July 5,1913, and remained away a couple of days and the 
next time was January 4,1914, and on this occasion he stayed 

away ten days ~ that the occasion of his leaving was because Plaintiff’s 
brother, John Martin, came to the house and appeared at the front 
door to get his mail; that the conduct of the Defendant on said oc¬ 
casion was dreadful; that when Plaintiff went into the room where 
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Defendant was, after having given her brother his mail, the Defend¬ 
ant was ranting in a perfect rage, had a butcher knife in his hand 
which he threw across the floor and shivered the handle; that the 
third occasion when he deserted Plaintiff was the 10th day of April, 
1914, and that since said time he has not returned to live with 
Plaintiff; that the defendant is employed in the State Department 
and receives a salary of $1,600.00 a year; that they bought the Lex¬ 
ington Street house in June, 1911, the purchase price was $5,250.00; 
that the plan on which it was bought was that Plaintiff should pay 
the deposit and Defendant was to pay monthly rental installments 
of $35.40, which were to be applied on the purchase price; that when 
Defendant left there were four£ months rent due upon the premises; 
that during their married life the Defendant purchased very few 
clothes for her; she purchased most of her clothes; that when this 
suit was instituted it was agreed that during its pendency the De¬ 
fendant should pay Plaintiff $30.00 a month, which he did; that 
just after he left the house the Defendant sent her $25.00. Witness 
also identified a deed to the property. 

On cross examination the witness denied that she threatened to 
have the Defendant arrested on the 10th of April, prior to his 

16 leaving but stated that the Defendant drew a knife on her 
whereupon Plaintiff told him that she was going to report 

the matter to the Police, which she did; witness denied that Defend¬ 
ant told her that if she went out for the purpose of reporting the 
matter to the Police he would leave; that Defendant had been ready 
to leave all the week. Plaintiff also denied that she had refused for 
some weeks prior to Defendant’s departure to get his meals for him; 
that she had refused to get his meals during the preceding summer; 
that after Defendant left he sent her only $25.00 and established no 
credit for her except at the grocery store; that on the 15th of April 
was the date when the Defendant sent Plaintiff the check for $25.00 
and he also paid a bill of $15.00 at the grocery store; that so far 
as Plaintiff knows Defendant left no word at the grocery store for the 
groceryman to refuse Plaintiff credit; that six months after her hus¬ 
band left she bought some goods at W. B. Moses & Sons and that they 
were charged to the Defendant’s account; that on October 12, 1914, 
Plaintiff got a rug for $22.50 and on the 24th a carpet for $4.75; 
that prior to November 17th, Plaintiff paid $10.00 on account of the 
bill and on December 18th, paid the balance of $17.25 and exhibited 
the receipted bill; that the reason Plaintiff bought the goods on De¬ 
fendant’s account was because she did not think it was necessary to 
change the account; that on the morning of July 5, 1913, there was 
an altercation at the house between her brother and the Defendant, 
her brother at the time being a guest at the house, on which occasion 
Mr. Marschalk was beaten bv her brother; that was the reason De¬ 
fendant left and returned in a couple of days with her: that on Jan¬ 
uary 4, 1914, the Defendant left because her brother came to 

17 the door to get his mail; that the Defendant asked Plaintiff 
to send her brother’s personal effects away from the house 

and that Plaintiff told Defendant to do that himself, that he was at 
perfect liberty to do those things; Plaintiff knew that her brother’s 
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presence at the house after the fight was disagreeable to Defendant; 
that her brother appeared there only one time thereafter. 

In January, 1914, Plaintiff wrote Defendant a letter to which she 
received a reply; that in the letter of her husband to herself he asked 
her to call him up at the office if she were willing to agree to what he 
stated in the letter; that she did call him up and told him he had 
some part to play as well as herself; that the Defendant later came to 
the house and that their next separation was April 10, 1914, that in 
the said letter of July 11th, 1914, Defendant proposed, “That you 
leave Lexington Place and all its unhappy memories and go with me 
to live in some other section of the city where we both are unknown. 
* * * We could take either a pretty little apartment or a house, 
or we could even board, if you desired that; but whatever we did or 
wherever we went we would have but one object in view: to find 
again the happiness of our early married life;” quite a long time after 
its receipt she replied to this letter and declined his proposition; that 
some time in January of 1915, Plaintiff and Defendant had a talk 
at their home.in which the Defendant made substantially the same 
proposition to her that he had theretofore made in the letter; that 
Plaintiff did not refused the proposition point blank, but refused it 
unless the Defendant secured himself to her in some way to keep his 
obligations that he had several times made, to meet his finances; 
that for four months before he left the Defendant had not made the 
payments on the house but had paid the grocery bill; that Plaintiff 
refused to live with him in January unless he lieved at the house on 
Lexington Street, stating that he was ashamed to live in the neigh¬ 
borhood because their troubles had been aired there; that about a 
week or ten da vs ago, when the case was about readv to be reached 
in Court, the Defendant sought an interview with the Plaintiff at her 
attorneys office; at that interview the Plaintiff declined De- 
18 fendant- proposition and insisted on his returning to the Lex¬ 
ington Street house; Plaintiff admitted that she had received 
a letter under date of March 19, 1915, from the Defendant, together 
with a deplicate copy of the rental agreement and she refused to 
accede to that request; that she loves her husband and always has. 

Q. Is your affection for him in the little over four years of your 
married life as strong as when you married him? A. Well, we have 
been separated now. I hardly feel it today as strong as it was when 
I first married him. There is disappointment. 

That she does not feel better living away from her husband; that 
she considers the vital bone of contention between her husband the 
herself to be the question of finances; that the Defendant just does 
not seem to ever want to give her anything; that he positively re¬ 
fused to pay any more rent on the house because it meant that she 
would accumulate it and it would be her home; that the title to the 
house was in her; that she made the first payment on account of it 
out of her own funds; that since the separation she has made the 
payments partly out of her own funds and partly out of the money 
the Defendant has sent her; that the house would rent for $35.50; 
that the payments she is making are $35.46; that when he came back 
after having left in January, 1914, she rented the house to a young 
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married couple who probably would have bought it later. In the 
meantime this couple came to Plaintiff for final settlement and she 
talked the matter over with Defendant and he said, “No, you are not 
going to leave. . We are going to live right here.” And on the 10th 
of April following he changed his mind and left again; that in the 
early part of the week of the 10th of April, Defendant had come to 
her with a paper which he wanted her to sign. He wanted to 

19 borrow some more money, $50 or $60—she does not remember 
which—and she asked him what he wanted with the money 

and he refused to tell her and thereupon Plaintiff refused to sign 
the paper; that it was not a mortgage but just an agreement to meet 
certain payments at stated intervals, under some loan shark arrange¬ 
ment; that her husband was in debt in April when they separated, 
but he refused to tell her what the indebtedness was: that the De¬ 
fendant would not let the collectors come to the house, but had them 
come to his office; that Plaintiff’s health is not particularly good; that 
she has always been rather frail, frail of physique but not necessarily 
of constitution. 

Q. These acts of cruelty you have told us about here this afternoon, 
do you consider those, from your point of view, would render life 
with your husband hereafter impossible? A. Not just that, but he 
was alwavs threatening me in some wav or another until I was 
afraid. 

Q. Would vou be afraid of vour life if vou were to go back to live 

with him now? A. Well, T do not know. I told him a number of 

times, in fact. I talked with Mr. Mudd a long time ago about having 

him bound over to keep the peace. 

' That she would fear — her life if she went back to live with him 

now; that up until July 5. 1913, her brother had, from time to time, 

visited them with her husband’s consent. Thev had been good 

*/ 

friends, up until that time; that she does not know the cause of the 
quarrel between her husband and her brother: that it had nothing 
to do with the household arrangement; that she was present only 
during the latter part of it, when the physical contest occurred and 
that her brother then left the house; that she feared — her 

20 life in Januarv, 1914; that she wrote him a letter in Januarv, 
1914, and of course she had always hoped he never would 

hurt her; that in her interview in Mr. Mudd’s office the other day 
she had expressed her willingness to receive him back, provided he 
came to Lexington Place; that she is willing to receive him now if 
he will come back to Lexington Place, because she loves him and 
thinks it is her duty; that in December, 1912, she copied from the 
original article for a separation of herself and Defendant and sent it 
to his sister, Mrs. Wilson, with the request that she and her husband 
call at the house and witness it; that she did that at Defendant’s re¬ 
quest : that he wanted to bring strangers in to witness the paper and 
she advised him to bring his sister, his sister and brother-in-law; that 
she began to fear for her life at her husband’s hands when he began 
threatening her, which was just before he choked her; that that was 
in 1913; that in January, 1914, she wrote a letter expressing her 
loneliness and asking Defendant to come back; that she telephoned 
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him and he came back; that the morning he threw the ink bottle 
at her was when she refused to sign the document for the borrowing 
of the money; that when she refused, the Defendant, in anger, 
picked up the ink well and threw it at her. Fortunately it went 
down the cellar door; that this occasion was just a -week preceding 
the final separation; that it was during the week of April 16th when 
he urged her to sign the paper to borrow the money and he would not 
tell her for what use; that the Defendant had already borrowed 
$100.00 during the preceding January; that he bought a new suit 
of clothes with the money and paid $49.00 for them. 

21 Q. You say your husband was behind in payment on the 
house? A. Yes; rent. 

Q. That house was in your name, was it not? A. Yes. 

Q. Had not your husband told you that he would not make any 
further payments as long as you refused to cook his meals and at¬ 
tend to your household duties and cohabit with him? A. No; be- 
cause if he had done that he would have been at least a year behind. 

Q. If he had refused when you first began to refuse to cook his 
meals? A. No. When he threatened that, and there was no reason 
or ground for that threat at all. 

Q. He was continually threatening you with that, yet there was 
no ground for it at all? A. No; he was continually telling me that 
would be his strongest point in court. 

Mr. Mudd: What was that? 

The Witness: That I was not his wife. 

She further testified that they had a long talk regarding Plain¬ 
tiffs desire to run the household and asked Defendant to give her 
at least $15.00 a month, so that she might buy food and some little 
things that w*ere necessary and that defendant said, “So help him,” 
so and so, he never expected to give her a cent in money; that he did 
pay the grocery bills and gave her credit at the grocery store; that 
it w*as a good store; that she could get there almost anything that 
was desirable for a meal, but of course she could not get postage 
stamps there. 

22 A. Yes; of course I could not get postage stamps there. 

Q. Are you complaining in this suit that your husband 
did not furnish you with postage stamps? A. Absolutely, and I 
wTote his mother to that effect. 

On the second of April he gave her $15.00; that he told her to 
buy a dress with it and she applied it on the $100.00 that he had 
borrowed from her; that he had promised to pay her that much on 
the $100.00; that when he gave her the $15.00, however, he told 
her to buy a dress with it and it w*as the next w*eek that he asked 
her to sign the paper enabling him to borrow* more money. On the 
15th he paid her $25.00; that after her husband left her on the 
10th she made no attempt to see him, or to demand more money; 
that when he w*as at the house, he did not give the Plaintiff any 
money and after he left he gave her money on that one occasion, 
and she filed the suit on the 5th of May. She further stated that 
she had refused to receive medical attention for some trouble that 
made it painful and almost impossible for her to cohabit with her 
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husband because of the fact that he had told one of his relatives 
that he was going to take her to a physician. That the defendant 
left her in the month of January, 1914, and did not return for a 
week and that she wrote him a letter protesting her love for him 
and asked to return. That in response to said letter she received 
one from the Defendant dated January 12, 1914, in which he com¬ 
plained of “the. disgusting and wholly unnatural conditions under 
which I have existed for the past year, * * * but I refuse 
to live longer like a dog. * * * You have your choice, 
now, as long as you stick to it just so long will I refuse to 

23 have anything to do with you. While I miss you very much, 
I am comfortably fixed here among my folks. No one nags, 

no one forces me to go without meals or cook them myself or buy 
them down town. Buttons have been sewed on my clothes, clean 
sheets are on my bed, and my room swept and my bed made up. 
None of those things did I get on Lexington Street, save the nag¬ 
ging.” After referring to other matters the Defendant in this letter 
made the following proposition: “I demand, first, that you imme¬ 
diately send away your brother’s personal effects, and that you tell 
him never again to come to or into the house, and to have his mail 
addressed elsewhere. Second, that you sleep with me and otherwise 
comport yourself as a good wife should. * * * If you are 
willing to accept them and abide by them call me up at the office 
tomorrow and let me know and I will come to you from work, but 
keep this ever in mind, Bruce, there must be no more childishness 
on your part. You must be all or nothing to me.” That in re¬ 
sponse to this letter she called the Defendant on the phone at- his 
office and he returned to live with her. 

That Plaintiff further testified that she was not on speaking terms 
with her neighbors who lived on either side of 626 Lexington Street; 
her husband was on friendly terms with those neighbors; that about 
eight or nine months before the separation of the parties in April, 
1914, she entered into the following agreement with her husband. 

“To Whom It May Concern: 

Whereas, I, Ethel Bruce Marschalk have found it impossible to 
live in peace and harmony with my husband, Andrei W. 

24 Marschalk, owing to incompatibility of temperament and for 
other reasons, do herebv release him from all obligations 

incurred by him by his marriage to me and do waive all claim upon 
him of any nature whatsoever; 

Provided, That the said Andrew E. Marschalk pays to me Thirty 
Dollars ($30) each month towards my support, and 

Provided, further, That the said Andrew E. Marschalk grants to 
me the same liberty of action and freedom from my marriage obli¬ 
gations that I do hereby grant to him. 

Signed of my own free will this eleventh day of August, Nineteen 
hundred and thirteen. 

(Signed) 


BRUCE MARTIN MARSCHALK. 
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I concur in full to the foregoing agreement. 

(Signed) ANDREW E. MARSCHALK. 

Witness: 


Witness: 


On redirect examination the Plaintiff testified that her husband 
very often helped her with the dishes and housework, and that he 
did so because he thought she was too frail. 

Whereupon the Plaintiff offered the testimony of a Mr. Hall 
who testified that at the suggestion of the Plaintiff he arranged the 
interview of January, 1915, upon Plaintiff’s statement to him that 
she missed the Defendant from the house very much and that she 
had no objection to meet her husband in an effort to effect a recon¬ 
ciliation. That on one occasion after the separation of the Plaintiff 
and Defendant in April, 1914, he saw the Defendant under the in¬ 
fluence of liquor, that previous to their separation he had never seen 
the Defendant under the influence of liquor. 

25 The Plaintiff offered the testimony of Edgar Kennedy, 

who sold the Lexington Street house to plaintiff as to the 
value of said house, and that in order to exchange the same for a 
new house in another section it would be necessary to make an allow¬ 
ance of Five hundred dollars for deterioration; that all of the houses 
that he built on Lexington Street, had been readily rented and 
that he had never known any of them to be vacant for any length 
of time; that the said houses were in great demand; and that they 
brought a monthly rental of $35.50. The Plaintiff thereupon rested 
her case. 

The Defendant then moved the Court to dismiss Plaintiff’s peti¬ 
tion because there had been no case made out against the Defendant 
for refusing to support and maintain the Plaintiff and because the 
Defendant had offered to support & maintain Plaintiff in a suitable 
home which he had actually secured and she had refused to accept 
the same. The Court overruled said motion and the Defendant then 
and there excepted and said exception was entered upon the minutes 
of the Court. 

The defense thereupon offered the testimony of the Defendant 
who. testified in detail as to his support and maintenance of the 
Plaintiff during that time that they had lived together as man and 
wife and since their separation; he produced a statement of the 
money that he had earned since the time of his marriage until the 
time of the trial of the above case and the expenditures during the 
same period and in most instances supported his statement of ex¬ 
penditures by vouchers; the statement and vouchers showed that 
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during that time the Defendant had earned $4,711.42 and had 
disbursed for the necessities of life and household expenses 

26 $4,086.65, leaving a balance of $702.70; that said balance was 
expended for clothing for his wife and himself; car fare, 

tobacco, amusements for his wife and himself; that frequently he 
had to buy his breakfast and dinner at various restaurants because 
the Plaintiff refused to prepare the same and that because of this 
additional expense he ran behind in the installments which he 
was paying on their home and that when he returned to the Plain¬ 
tiff* in January 1915, after her promise to better the conditions that 
he complained of he explained his financial condition to her and 
she agreed to loan him One hundred dollars in order to pay taxes 
and the installments which were then due on the house, and he 
produced the receipts for the same, which bore the date as of the 

dav after the date on which Plaintiff loaned him the One hundred 

«/ 

dollars. The defendant further testified that for a year prior to his 
separation from the Plaintiff she had denied him the rights of a 
husband and he had endeavored to have her consult a physician in 
order that any trouble from which she might have been suffering 
might be relieved, but that she had refused; that the physician he 
consulted was attending his mother and that at the time he made the 
engagement with this physician he mentioned the matter to his 
mother, and that when he met his wife on the next afternoon, to 
. keep the engagement he had made with this physician, she refused 
to go with him because she said he had been telling it all through 
the family; that on the evening of April 10, 1914, he returned to 
their home after having bought his supper at a restaurant because 
of the refusal of the Plaintiff to prepare meals for him; he 

27 was in the kitchen cutting some meat and feeding the same 
to a pet dog; that the Plaintiff rushed into the kitchen and 

told him not to feed the dog in the house and kicked the dog through 
the cellar door, and when he remonstrated with her about it she 
protested that he had threatened to cut her with a knife which he 
had in his hands and had been using in cutting meat; that he denied 
any such intention and she said she was going out to get a police¬ 
man to have him arrested for threatening to cut her, and told him 
to take his things and get out of the house, and that she did not 
want him hanging around; “You pack your things and get out of 
my house; this is my house and you are only a boarder;” and that 
if he was there when she returned she would have him arrested; 
Plaintiff then left the house saying that she was going for a police¬ 
man and Defendant shortly thereafter went to his mother’s home. 

Q. When you left the house did you have any intention of 
deserting your wife? A. Well, I do not know what my intentions 
were; I redly cannot say. I was astonished that she should run 
out with the intention of having me arrested. 

Thinking that Plaintiff would soon get oyer her illtemper, as 
she had done before, Defendant remained in his mother’s home and 
on April 15th, sent the Plaintiff a check for Twenty-five dollars 
and on the same day paid the grocery bill of Fifteen dollars; that 
from the day he left on April 10th, until May 5th, when this suit 
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was filed, he heard nothing from the Plaintiff; that he had left the 
account of the Grocery store in such shape that she could obtain 
credit there in his name and that he was and had always been willing 
and ready to support her. He further testified that on the 5th day 
of April, 1914, he had given his wife Fifteen dollars to purchase 
a dress. 

28 Q. In reference to the desertion alleged to have occurred 
on July 5, 1913, without going into the-details of the trouble 

with her brother, will you state why you left the house? A. I left 
because her brother assaulted me when I was lieing in bed. He 
knocked me senseless and proceeded to beat, kick, bite, and almost 
killed me; in fact he probably would have done so had my wife 
not helped me. 

Q. When did you come back to the house again? A. Two days 
later. 

Q. How did it come about? A. My wife came after me. 

Defendant further testified that on January 4, 1914, there was 
some trouble at the house because his wife ? s brother came to the 
house; that on that occasion he begged his wife to tell the brother 
not to come to the house and to have his mail sent elsewhere; that 
she had promised from time to time that she would but apparently 
made no effort. That on the morning in question when he reminded 
the wife how disagreeable it was for him to see her brother coming 
into the house she said, “It was her house, she would have whom 
she please come there.” Defendant denied that he purchased a suit 
of clothes out of the One hundred dollars he borrowed from his 
wife in January, 1914, and said that the said suit of clothes was pur¬ 
chased a short time before the trouble on April 10, 1914, and was 
paid for on June 1, 1914; he produced the receipt which was offered 
in evidence, showing payment for the said suit on June 1, 1914. 

Q. Previous to April 10, had you and your wife ever discussed the 
proposition of moving to another neighborhood? A. Yes we had 
discussed it, but there was no decision arrived at in any way. 

29 We just talked about it. 

Q. Had you requested her to move? A. I had; I had 
requested her to move; yes. 

He further testified that his wife was not on speaking terms with 
the neighbors, and that when he spoke to them he would be inevitably 
“jacked up with a curtain lecture” by his wife. 

Defendant further testified that since he left the Lexington Street 
house on April 10th, and after the filing of the suit for maintenance 
he had earnestly endeavored to effect a reconciliation with his wife 
and have her live with him in some other section of the city, but 
that she had refused; that because there had been numerous quarrels 
between them at the Lexington Street house and the Plaintiff was not 
on speaking terms-with their next door neighbors, and their troubles 
were well known in the neighborhood as well as of the bitter memories 
the house held for him on account of the assault made on him there 
by the brother of the Plaintiff, he felt that it would be impossible 
for them to live there in peace and harmony; that when the Plain¬ 
tiff refused to live with him at any other place than Lexington Street 


ETHEL BRUCE MARSCHALK. 


17 


he rented a house at 129 Sixth Street, S. E., and on the 18th day 
of March, 1915, he sent a copy of his lease to the Plaintiff and 
earnestly urged her to come there and live with him. The letter 
is as follows: 


Washington, D. C., March 19, 1915. 

Dear Bruce : Permit me to recall to your mind my letter to you 
of July 11th, last, in which I offered to live with you and support 
you, provided you would dwell with me elsewhere than at 
80 621 Lexington Place, N. E. This proviso I insisted upon, for 

I knew that it would be impossible for us to live there in 
peace and harmony, owing to the bitter memories associated with 
those sqrroundings. It is there, Bruce, that your brother, John 
Martin, made a most cowardly and brutal assault upon me, and then, 
too, you and your closest neighbors are at loggerheads. . Indeed, my 
recollection of Lexington Place are most painful, and I could not go 
back there, Bruce, and be constantly reminded of the most unhappy 
months of my life,—I could not, and I will not. 

But as I offered' in my letter, and repeated in my interview with 
you of January 25th, last, and again in our talk of a few days ago, 
in your lawyers’ office, I am more than willing to support and live 
with you elsewhere. I suggested on those occasions that you rent 
your house for such an amount as will cover the monthly install¬ 
ments on it (this can easilv be done, for houses like yours on Lex¬ 
ington Place are in demancL) and come with me to some other part 
of the city to live; that you and I could board somewhere, or else, if 
you preferred, rent a flat or a house. This step you refused to take. 

Now, Bruce, to convince you that my offers were made in good 
faith and that I do want you to live with me as my wife, I have my¬ 
self provided a home for you. I have rented a house and now request 
you to occupy it with me and help to make a home there. It is located 
at 129 Sixth "Street, S. E.; and I inclose a copy of the lease agreement 
which I have entered into. Should you accept my offer, I will, of 
course, pay the cost of moving our household goods from 621 
31 Lexington Place to this new home which I have established 
for you. The house is a nice one, in a good neighborhood, and 
is larger and in some respects more desirable than the one that you 
now live in; but if, after coming to me, you find that you would 
rather live with me elsewhere, I will consent to our moving, provided 
it is not to Lexington Place. 

With respect to your physical inability, if such exists, to perform 
the duties of a wife, I am more than willing to exercise the greatest 
patience (as indeed, I have always done, as you well know) provided 
you will subject yourself as soon as practicable to such medical treat¬ 
ment as will, no doubt, remove the cause of this unfortunate condi¬ 
tion ; and I must insist, also, that you will in your new surroundings 
perform, as a matter of course (just as I as a matter of course, labor 
at my office every day,) the usual household duties of a married 
woman in your circumstances,—such as cooking, mending, making- 
up beds, and otherwise looking after a house. 

I am making this last appeal to you, Bruce, before our case is 
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called for trial. You have said that you care for me, well, now 
is your chance to prove it. I will meet you now, as I have always 
met you, more than half way. 

Sincerely yours, 

(Signed) - A. E. MARS.CHALK. 

Defendant then stated that the house was still under lease to him 
and that he was willing and anxious to have the plaintiff come there 
and live with him and in open court extended the invitation to 
her. 

32 The defendant denied absolutely that he had ever choked 
the plaintiff or thrown a bottle at her, or ever laid his hands 

on the plaintiff in anger; that the occasion on which plaintiff claims 
that he choked her was in the Spring of 1913; that the defendant, 
suffering from a cold had lighted the gas logs in the parlor and was 
sitting by them when the Plaintiff came into the room and ordered 
him to turn them out. The Defendant, refused to do so; whereupon, 
the Plaintiff attempted to turn off the logs herself. The Defendant, 
not realizing that the Plaintiff was angry, gently pushed her away. 
The Plaintiff then removed her slipper and attempted to strike him 
in the head; the Defendant took the slipper away from her; the 
Plaintiff then seized a fork from the dining room table and jammed 
it at his stomach saying, “I’ll get you.” The Defendant took the fork 
from her and Plaintiff then attempted to strike him with a small 
stool, and this he also took from her. Plaintiff then returned to the 
parlor and attempted to turn out the fire; whereupon the defendant 
caught her by the left arm with his left hand, and placing his right 
hand at the base of her neck, marched her into the dining room and 
forced her on the couch. Plaintiff laid there for a few moments 
sobbing and moaning, and defendant begged her not to act like a 
child. 

On cross examination witness stated that if they should resume 
their relations and the same conditions should exist that had thereto¬ 
fore existed that he would leave her again. 

33 The Court in its opinion said: “The difficulty with this 
case is not at all sporadic instances of alleged cruelty on the 

part of the husband towards his wife, nor is the Court convinced that 
it is a case where the husband has very much legitimate ground of 
complaint against the wife. The parties, long ago, I think charac¬ 
terized the real difficulty themselves when the said, both of them 
under their own signatures, that they were incompatible. That is 
the difficulty here. If the husband’s characterization, in some of his 
letters, of the situation is that both are full of temper and tempera¬ 
ment, be true, it forebodes an unhappy married life. There is no 
particular evidence that this marriage has been a very happy one 
from the beginning. 

If it be true, as the husband claims, that the relations between 
himself and his wife—the relations that are contemplated when men 
and women enter into that relation—have not existed, that in itself, 
of course, produces an abnormal and probably unwholesome condi¬ 
tion which reflects itself again, and emphasizes and accentuates the 
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temper and the temperament of these people. If it be true that he 
has been denied, by his wife, the normal, expected, intimate relations 
that should exist, and that that on the other hand, is due to the 
physical condition on the part of the wife, for which she should 
receive sympathy instead of blame, it nevertheless produces an 
abnormal situation between a man and a woman of a temperament 
and of temper. 

There have been sharp conflicts between the testimony of the hus¬ 
band and the wife. 

The other witnesses called in the case have known verv little in- 

_ 

deed of the real disputes that have occurred between the hus- 

34 band and the wife, and the difficulty that the court has to 
face, is to decide upon this conflicting testimony between the 

two. In view of what is the fair and most proper thing, the husband 
still controls the domicile, he still may say to his wife, “Now, we 
are going to leave this particular house anci move to another one.’ 7 
Of course, if he is capricious about it, and yet insists upon it, and 
leads his wife to another place where conditions are intolerable—sani¬ 
tary or social—which the wife should not be subjected to, she in that 
event is not obliged to go with him, but the law is in this jurisdiction 
that the husband determines the domicile, with the qualification 
suggested. 

What happened in the case of this young married couple? Just 
a little more than four years ago this man and this woman married, 
both of them of an age that it is fair to suppose they knew what they 
were about; it was not a runaway match of a couple of children, but 
it was a case of a full grown man and a woman. Within six months 
the husband and wife agreed that they should begin to purchase a 
home for one another, and they do, the wife agreeing to pay a cash 
deposit by her, and the husband undertakes thereafter to make the 
monthly payments towards the securing of a home, and that seems 
to have been done until these arrears accumulated at the time that 
he borrowed $100 from the wife, and with some little addition of 
his own, paid two months’ arrears, and the taxes that were overdue 
for nearly a year, so that the husband kept up these payments very 
well. Their quarrels and wranglings continued, and he left her on 
a couple of occasions. What happened probably is that he left in 
anger as a culmination of one of their not infrequent quarrels, and 
he now’ says that he wants to live with her again happily. 

35 She herself, only a year ago, in writing, announced her un¬ 
happiness in being away from him, and he says, “Yes, I want 

to live wdth you again, but I will not live in that house, the memories 
and associations are too painful”—the very house, the place selected, 
into the purchase of which his money and her money had gone. 

The whole contention now seems to have narrowed itself down to 
whether she shall have her way about living in this house, or that 
he shall have his. So far as the mass of conflicting testimony is 
concerned, if there is one clear fact that stands out, it is that. 

Now, are the circumstances of this case such that the Court ought 
to say to this plaintiff, “It is your duty to follow your husband; if he 
wants you to leave thus particular house and go to some other, you 
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must go?” Is it fair that this house, purchased or attempted to be 
purchased in the manner described, snould be given up at this time, 
with the possible uncertainty of being unable to rent it advanta¬ 
geously, and to continue the payments Y To leave it now means, until 
it can be profitably rented, at least, if it is to be preserved, an in¬ 
crease of expense to a couple who seem to have had a great deal of 
difficulty in getting along on the income the husband now receives. 
Yet, if lie is sincere in his dista-te for this home, the wife,—if she is 
sincere in her statement that she still loves him, which she made on 
the stand in response to a question from the court,—should co-operate 
with him in an effort to dispose of the house, it is to be hoped with¬ 
out loss, and that then this couple take up their residence elsewhere 
in an effort to live together happily, if they can, normal, if they 
. can. 

36 The court does not feel that it w’ould be justified in saying 

to this plaintiff, “You must get out of this house and go to 
your husband, otherwise your bill will be dismissed/’ The Court is 
going to sign a decree for maintenance, but is going to reserve the 
case for future application to the Court, upon the proper showing to 
be made by the defendant, if he is able to do so, that he ought no 
longer be required to pay the alimony that is going to be the decree 
of this Court, and this Court w r ould give serious attention, at least, 
to any evidence that he was about to produce that the plaintiff had, 
in the meantime, made no effort to sell this house, or no effort to 
rent it profitably so that the payments yet to be made upon its pur¬ 
chase price can be made, but that on the other hand she maintains 
her resolution not to leave the house, I say this Court will give 
serious consideration to any such testimony that may be produced 
and that is not fairly and fully met by the wife. But in the mean¬ 
time she cannot be left to get along as best she may in the home, 
and her husband must support her. 

The Court will sign a decree therefore, allowing her maintenance 

of $40 a month.” 

* 

Each and all of the exceptions so stated in the foregoing statement 
of evidence were duly noted by the Court at the time the same were 
severally taken, and said exceptions are signed as the said exceptions 
taken at the trial of the above entitled cause, this third day of March, 
1916, Nunc pro tunc. 

F. L. SIDDONS, Justice. 

0. K 

S. McCOMAS HAWKEN. 

HENRY I. QUINN. 

[Endorsed:] Equity. No. 32632. Ethel Bruce Marschalk, Plain¬ 
tiff, vs. Andrew E. Marschalk, Defendant. Statement of Evidence. 
Henry I. Quinn, Attorney for the Defendant. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2934. Andrew E. Marschalk, appellant, vs. Ethel Bruce Marschalk. 
Court of Appeals, District of Columbia. Filed Mar. 9, 1916. Henry 
W. Hodges, clerk. 
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BRIEF ON BEHALF OF APPELLANT. 


This is an appeal by Andrew E. Marschalk from a decree 
of the Supreme Court of the District of Columbia, entered 
April 1, 1915, requiring him to pay appellee permanent 
maintenance and the costs of suit. 
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STATEMENT OF FACTS. 

The parties were married January 18, 1911, and no chil¬ 
dren were bom of said marriage. In June 1911, they pur¬ 
chased premises 621 Lexington Street, N. E., Washington, 
D. C., appellee making the cash payment of $1,000 and ap¬ 
pellant the monthly payments of $35.40; the title to said 
property is in appellee. The parties lived in said house as 
man and wife from that date until April 10, 1914, when ap¬ 
pellant left after a quarrel, and after appellee left the house 
for the purpose of reporting appellant’s alleged threat to 
the police. (R. 9.) On April 15, 1914, appellant sent ap- 
pelle a check for $25.00 and paid the grocery bill of $15.00, 
and established credit for her at the grocery store. (R. 9.) 
On April 2, 1914, he gave her $15.00 to purchase a dress. 
(R.12.) After appellant left the house and appellee had 
received the check for $25.00 she made no attempt to see 
him or demand more money, but on May 5, 1914, filed her 
Bill for Maintenance. (R. 12.) After this suit was insti¬ 
tuted it was agreed that during its pendency the appellant 
should pay appellee $30.00 a month, which he did. (R. 9.) 
On July 11, 1914, appellant wrote appellee in an effort to 
effect a reconciliation, and proposed that she co-operate 
with him in an effort to live happily together in another 
section of the city. (R. 10.) Appelle declined his proposi¬ 
tion a long time after she received it. (R. 10.) In Jan¬ 
uary, 1915, appellant made substantially the same proposi¬ 
tion as contained in his letter of July, 1914, and appellee de¬ 
clined to live with him in any other place than the Lexing¬ 
ton Street house. (R. 10.) Again in March, 1915, in the 
office of the attorney for appellee, appellant sought to have 
appellee live with him in another section of the city, and she 
refused. (R. 10.) On March 19, 1915, appellee received 
a letter from appellant, inviting her to live with him at 
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premises 129 Sixth Street, N. E., which he had secured, 
and she refused. (R. 10-17.) The said premises were still 
under lease to the appellant at the time of the hearing in 
the lower court, and in open court he again extended the 
invitation to her to live with him there. (R. 18.) 

ASSIGNMENT OF ERRORS. 

1. The court erred in overruling the motion of defend¬ 
ant to dismiss plaintiff's Bill of Complaint. 

2. The court erred in signing the decree allowing plain¬ 
tiff permanent maintenance. 

These two assignments of error, involving the same 
points, will be treated as one. 

POINTS. 

1. In order to entitle a wife to a decree for separate 
maintenance, it must appear that the husband has failed or 
refused to provide for her support and maintenance in such 
manner as his means would justify. 

2. An offer, in good faith by the husband, even after 
suit filed, to support and maintain the wife in a suitable 
home which he has actually secured will defeat her right to 
separate maintenance. 

ARGUMENT. 

I. 

IN ORDER TO ENTITLE A WIFE TO A DECREE 
FOR SEPARATE MAINTENANCE, IT MUST 
APPEAR THAT THE HUSBAND HAS FAILED 
OR REFUSED TO PROVIDE FOR HER SUP¬ 
PORT AND MAINTENANCE IN SUCH MAN¬ 
NER AS HIS MEANS WOULD JUSTIFY. 

The record in this case fails to show any proof that the 
appellant was derelict in his duty to his wife, either by an 
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express refusal or by such neglect as would amount to a 
failure to support. Set forth below are extracts from the 
record showing the only references made by the appellee in 
her testimony to failure or refusal of the appellant to sup¬ 
port her. 

1. That when defendant left there were four 
months rent due upon the premises: that during their 
married life the defendant purchased very few clothes 
for her. (R. 9.) 

2. That she considers the vital bone of contention 
between her husband and herself to be the question of 
finances; that the defendant just does not seem to ever 
want to give her anything; that he positively refused to 
pay any more rent on the house because it meant that 
she would accumulate it and it would be her home. 
(R. 10.) 

3. That they had a long talk about plaintiff's desire 
to run the household and asked the defendant to give 
her at least $15.00 a month, so that she might buy 
food and some little things that were necessary and 
that the defendant said, “So help him,” so and so, he 
never expected to give her a cent in money; that he did 
pay the grocery’ bills and gave her credit at the grocery 
store; that it was a good store: that she could get there 
almost anything that was desirable for a meal, but of 
course she could not get postage stamps there. 

O. Are you complaining in this suit that your 
husband did not furnish you with postage stamps? 

A. Absolutely, and I wrote his mother to that 
effect. (R. 12.) 

4. That when he was at the house he did not give 
the plaintiff any money and after he left he gave her 
money on that one occasion. (R. 12.) 

The first claim made by the appellee, that when the ap¬ 
pellant left the house there were four months rent due upon 
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the premises, is explained by appellant on page 15 of the 
Record: “that frequently he had to buy his breakfast and 
dinner at various restaurants because the plaintiff refused 
to prepare the same and that because of this additional ex¬ 
pense he ran behind in the instalments which he was pay¬ 
ing on their home; and that when he returned to the plain¬ 
tiff in January, 191$ after her promise to better the con¬ 
ditions he complained of, he explained his financial con¬ 
dition to her and she agreed to loan him one hundred dol¬ 
lars in order to pay taxes and the instalments which were 
then due upon the house.” The appellee’s statement that 
the appellant purchased very few clothes for her is too gen¬ 
eral to merit attention. She showed no necessity for more 
clothes than those furnished by appellant, and her needs in 
that respect could not have been great at the time appellant 
gave her $15.00 on April 2nd to purchase a dress, for she 
did not use the money for that purpose. (R. 12.) 

The other general statements of appellee, and the specific 
one that appellant did not furnish her with postage stamps 
and that she wrote his mother to that effect, merit very 
little consideration. It is evident, from a perusal of the 
opinion of the learned trial justice that these claims did not 
influence him to sign the decree in this case. He did not 
find that the appellant had ever failed or refused to support 
and maintain appellee. His opinion contains only one refer¬ 
ence to any testimony, relied upon by appellee to show fail¬ 
ure or refusal to support, and his finding is (referring to 
the payments on the Lexington Street house) “that the hus¬ 
band kept up these payments VERY WELL.” (R. 19.) 

It would seem that the learned trial justice decreed main¬ 
tenance to appellee because she was living apart from her 
husband, for we find this statement in his opinion: 

“The whole contention now seems to have narrowed 
itself down to whether she shall have her way about 
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living in this house or that he shall have -his. So far 
as the mass of conflicting testimony is concerned, if 
there is one clear fact that stands out, it is that." 

The mere fact that husband and wife are living apart does 
not warrant a decree for maintenance. In the case of 
Schonbom vs. Schonborn (Supr. Ct. of Washington), 67 
Pacific Reporter, 988, the court said: 

“There is no finding in the record of the trial court 
that the defendant at any time refused or neglected to 
provide maintenance for the plaintiff, and we conclude 
that such was not the fact. The learned trial court 
seems to have assumed that where there is abandon¬ 
ment without suitable provision having been first made 
the action will lie, but such cannot be held the rule." 

In the same case, in considering the question of the suf¬ 
ficiency of the evidence to support the decree for mainten¬ 
ance, the court said: 


“The gist of this character of action is the failure of 
the husband to perform a legal duty he owes to his 
wife, viz.: to support her. This failure of the husband 
may be shown in two ways; first, by an express re¬ 
fusal, or second, by such neglect as would amount to a 
refusal. There is no evidence of express refusal in this 
case. The evidence viewed in its most favorable light 
for the respondent, is that on January 1, 1901, with¬ 
out notice to her and without cause, appellant left the 
place where they had been residing and took with him 
his trunk and personal effects and refused to return to 
live with respondent. On the same day he notified the 
grocer not to furnish any more provisions on his ac¬ 
count. On January 24th, appellant suggested to re¬ 
spondent that she takes steps to secure a divorce. 
Prior to this time he had given her $50.00 in money. 
On the 25th day of January, this action for separate 
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maintenance was begun. This evidence shows that ap¬ 
pellant refused to live and associate with respondent, 
and also that appellant desired respondent to procure a 
divorce from him. It also shows that appellant had 
withdrawn financial credit on his account. These facts 
with nothing to the contrary may be found sufficient to 
sustain an action, if the plaintiff had shown no other 
means of support and that she was wholly dependent 
upon her husband; that she was therefore compelled to 
live upon the charity of strangers or even relatives, or 
if the evidence had disclosed a necessity for credit or 
money with which to procure the usual requirements 
of a person occupying her position in life, which 
money or credit had been refused her. But there is no 
such showing in this case. There is no evidence of 
neglect to furnish support ; no evidence of the want of 
any necessary requirements. On the other hand, the 
appellant after the abandonment, gave the respondent 
$50.00 in money, and, for all that appears in the record, 
this was amply sufficient for her present needs. There 
was nothing to show that he did not intend to continue 
her a periodical allowance. The mere fact that a man 
refuses to live with his wife for a period of 25 days 
and refuses to allow her to contract debts for groceries 
on his account, and desires her to have a divorce from 
him cannot be held to be proof that he refuses to pro¬ 
vide for her, especially where he has contributed 
money which may be sufficient for her support,, in her 
usual style of life, during that time.” 

In the case at bar the appellant did not leave the house 
without good cause. Appellee admits that appellant left the 
house after she had gone to report the alleged knife incident 
to the police; (R. 9.) Appellant says that appellee told him 
that she was going to get a policeman to have him arrested 
for threatening to cut her with a knife; to take his things 
and get out of the house, and that if he was there when she 
returned she would have him arrested; that after she had 
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left for the purpose of having him arrested he went to his 
mothers home. (R. 15.) 

Appellant, in this case, did not notify the grocer to refuse 
the appellee credit on his account, but, on the contrary, ac¬ 
cording to the appellee's own testimony, he established and 
continued credit for her at the grocery store. (R. 9.) 
Moreover, he paid the bill then due at the grocery store, 
thus strengthening the credit upon which she could deal. 
(R . 9.) 

Appellant's explanation of his departure from the home 
is bom out by his subsequent conduct. Thinking that his 
wife would soon get over her ill-temper, as she had done 
before, he remained in his mother's home, and five days 
after he had left he sent appellee a check for $25.00 and on 
the same day paid the grocery bill, and left credit for her 
at the grocery store. (R. 15-16.) Is that the conduct of 
a man intending to abandon and desert his wife? Is it 
such conduct that amounts to a refusal or failure to provide 
support and maintenance? 

Appellee, after practically driving her husband from 
home, made no effort to communicate with him, nor did she 
claim that the amount he had sent her was insufficient for 
her needs. (R. 12.) And it is significant that about nine 
months before their separation she entered into a separation 
agreement with appellant in which she fixed the amount 
that he was to pay each month towards her support at 
$30.00 (R. 13), and that when this suit was instituted she 
agreed that during its pendency he should pay her $30.00 
a month. (R. 9.) During the month of April, 1914, ap¬ 
pellant had given her $15.00 to purchase a dress (R. 12), 
had sent her a check for $25.00, paid the grocery bill of 
$15.00 and established credit for her at the grocery store. 
(R. 9.) He had given her much more than she had de¬ 
manded in the separation agreement or as alimony pendente 
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lite, and there was not a single line of testimony to show 
that he did not intend to continue this allowance. What 
more need be or can be said on this point, except to point 
out the contradictions in the testimony of the appellee that 
render her testimony hardly credible? 

CREDIBILITY OF PARTIES. 

Appellee in her Bill of Complain swore: “that the de¬ 
fendant is now away as aforesaid, and has established no 
credit for this plaintiff for the necessities of life and that 
she cannot purchase upon his credit for the reason that he 
has no credit established/’ (R. 2.) On the witness-stand 
appellee swore that appellant established no credit for her 
EXCEPT AT THE GROCERY STORE (R. 9); that six 
months after appellant left she bought some goods at W. 
B. Moses and Sons and that they were charged to appel¬ 
lant’s account, and that the reason she bought the goods on 
his account was because she did not think it necessary to 
change the account. (R. 9.) Appellee must have known 
that appellant had a credit account at these stores when she 
swore to the allegation in her Bill of Complaint “that she 
cannot purchase upon his credit for the reason that he has 
no credit established,” else why did she go there and pur¬ 
chase on his credit when there is no claim anywhere in the 
record that she was informed of these credit accounts after 
suit was filed. 

The allegations of cruelty are of little moment except as 
they affect the credibility of the appellee. The learned trial 
justice in his opinion dismisses them as follows: “The dif¬ 
ficulty with this case is not at all sporadic instances of al¬ 
leged cruelty on the part of the husband towards the wife, 
etc.” (R. 18.) Why refer to them as “Sporadic instances 
of alleged cruelty” if they had been proven? This cruel 
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and abusive husband “very often helped her with the dishes 
and housework * * * because he thought she was too 

frail.” (R. 14.) Appellee stated that she feared for her 
life at the hands of appellant in January, 1914 (R. 11), and 
yet after appellant had left the house she wrote him a letter 
expressing her loneliness (R. 11), and protesting her love 
for him, asked him to return (R. 13). It may be well at 
this point to call attention to the fact that upon receipt of 

the above mentioned letter, appellant wrote appellee com¬ 
plaining of “the disgusting and wholly unnatural conditions 

under which I have existed for the past year, * * * but 
I refuse to live longer like a dog. * * * You have your 
choice, now, as long as you stick to it just so long will I 
refuse to have anything to do with you. While I miss you 
very much, I am comfortably fixed here among my folks. 
No one nags, no one forces me to go without meals or cook 
them myself or buy them down town. Buttons have been 
sewed on my clothes, clean sheets are on my bed, and my 
room swept and my bed made up. None of these things 
did I get on Lexington Street save the nagging.” * * * 
I demand, first, that you immediately send away your 
brother’s personal effects, and that you tell him never again 
to come to or into the house, and to have his mail addressed 
elsewhere. Second, that you sleep with me and otherwise 
com/brt yourself as a good wife should. * * * If you 
are willing to accept them and abide by them call me up at 
the office tomorrow and let me know and I will come to you 
from work, but keep this ever in mind, Bruce, there must 
be no more childishness on your part. You must be all or 
nothing to me.” (R. 13.) Appellee called him on the 
’phone and evidently promised to abide by those conditions, 
for appellant returned to live with her (R. 13.) That let¬ 
ter was written four months before the parties last sep¬ 
arated and close to five months before this suit was filed 



by appellee. The wife had not even threatened suit, but 
had expressed her lonliness and protested her love. Yet, in 
that letter the appellant had set forth the conditions in the 
home which made it impossible for him to keep up the 
monthly instalments on the house, and caused unhappiness 
between appellee and himself. If they were not true state¬ 
ments that he made in that letter, why did appellee ’phone 
him to return and then loan him $100.00 to pay the arrears 
and taxes? Appellee swore that he “bought a new suit of 
clothes with the money and paid $49.00 for them.” (R. 
12.) She did not say that she thought he bought a new suit 
of clothes with the money, but swore as a fact, he bought. 
As against this, to say the least, reckless statement, appel¬ 
lant produced receipts showing that he paid the taxes and 

instalments due on the house on the day after the date when 
appellee loaned him the $100.00. (R. 15.) And the learned 
trial justice accepts appellant’s version of the expendi¬ 
ture of this borrowed money when he says that appellant 

kept up the monthly payments “until these arrears accumu¬ 
lated at the time that he borrowed $100.00 from the wife, 
and with some little addition of his own, paid two months’ 
arrears, and the taxes that were overdue for nearly a year.” 
(R. 19.) 

The above contradictions and inconsistencies, thrown in 
the balance with the too general statements of the appellee 
as to the alleged failure of appellant to properly support 
her, tipped the scales heavily on the side of appellant, and 
undoubtedly account for the fact that we find nothing in 
the opinion of the learned trial justice indicating the slight¬ 
est conviction on his part that appellant had been cruel or 
abusive towards or had failed to properly support appellee. 

There was but one finding of fact, viz: “The whole con¬ 
tention now seems to have narrowed itself down to whether 

she shall have her way about living in this house, or that he 
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shall have his. So far as the mass of conflicting testimony 
is concerned, if there is one clear fact that stands out, it is 
that.” (R. 19.) And that brings us to a consideration of 
point 


II. 

AN OFFER IN GOOD FAITH BY THE HUSBAND, 
EVEN AFTER SUIT FILED, TO SUPPORT 
AND MAINTAIN THE WIFE IN A SUITABLE 
HOME, WHICH HE HAS ACTUALLY SE¬ 
CURED, WILL DEFEAT HER RIGHT TO SEP¬ 
ARATE MAINTENANCE. 

The authorities on this point are numerous, and ex¬ 
tracts from but a few of the opinions are deemed sufficient 
for the purposes of this case. 

In the case of Schraeder vs. Schraeder, 26 Ill. App., 525, 
the court said: 

“She did not get a vested right to separate mainten¬ 
ance simply because her husband refused to receive her 
when she went back, and under the circumstances we 
think she ought to have gone back when he requested 
her after the bill was filed. The policy of the law is to 
maintain the marriage relation after it is entered upon, 
and not to allow separations for trivial causes, and we 
think the court below was right in dismissing the bill 
and leaving complainant to return to her husband in a 
wifely manner, and in good faith make the attempt to 
live with him.” 

In Hair vs. Hair, 10 Rich. (S. C. Eq. Rep.), 177, the 
court said: 

“Yet there is another sufficient ground of defense 
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on the part of the husband. Within a very short 
period after the filing of the bill, he returned to this 
State, for the purpose, I must believe, of inviting his 
wife to his new home, which he had established in the 
West. He twice visited her for that purpose. To 
these invitations she gave a stern, angry and insulting 
refusal. To the court, in his answer, he renews these 
overtures, and offers to receive his wife in his new home 
and to treat her with conjugal affection and tender¬ 
ness. Under these circumstances the court could not 
give alimony, even if he was wrong in the beginning. 
Though alimony has been decreed, if the husband 
makes a bona fide offer to take back the wife whom he 
has deserted and to treat her with conjugal kindness 
and affection, and the wife refuses, on application by 
the husband the court will, if satisfied of the sincerity 
of the husband’s offer, rescind the decree for alimony.” 

And in Bernsdorf vs. Bernsdorf, 26 D. C. App. 521, this 
court said: 

‘‘Had the husband actually secured the rooms in the 
city, of which he spoke, and invited his wife to remove 
thereto with the child and without the mother, he 
would have been within his undoubted right as head 
and support of the family; and his removal thereto 
would not have constituted desertion or refusal of 
maintenance. * * * And if the husband shall, here¬ 
after, in good faith procure a suitable home, and invite 
his wife to take up her residence therein, her declina¬ 
tion will afford ample ground for discharging him 
from further charge of maintenance.’’ 

McMullin vs. McMullin, 123 Calif., 655-656, was a case 
where the husband had deserted the wife, and more than 
one year after the desertion and after suit filed, he offered 
to provide a home for her at any reasonable place of her 
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own choosing. Commenting on the good faith of the hus¬ 
band's offer and the wife's refusal, the Court said: 

‘‘To detail the evidence on this issue would unneces¬ 
sarily extend the opinion; it appearing that the de¬ 
fendant repeated his offer, which was made through 
counsel, varying it to meet plaintiff's objections: that 
he solicited a personal interview with plaintiff for the 
purpose of talking it over; and that she steadily re¬ 
fused: indeed, it was even conceded at the trial that 
the defendant could have made no offer to live with 
plaintiff which she would have accepted. It is prob¬ 
ably true that the cause immediately moving the de¬ 
fendant to endeavor to effect a reconciliation was the 
pendency of this suit and the apprehension of a judg¬ 
ment coercing from him performance of the duty to 
support his wife: but though this consideration might 
affect, it certainly could not conclude the question of 
the good faith of his intentions toward plaintiff. No 
higher motives than those of convenience, it unfortu¬ 
nately must be allowed, have both induced and pre¬ 
served multitudes of matrimonial unions. We are 
satisfied that there was evidence to support the sub¬ 
stance of the court's finding: it follows that the plain¬ 
tiff should have tested defendant's professions by ac¬ 
ceptance: had he thereafter proved derelict, her com¬ 
plaisance would not have prejudiced her claim upon 
him: she could not capriciously refuse to be satisfied of 
the good faith of his offer. (Newing vs. Newing, 45 
N. J. Eq., 498, 502.) 

In the light of the principles laid down in the above cited 
cases let us view the record in the case at bar. After the 
appellee had ordered appellant to leave the home and had 
threatened to have him arrested for an alleged threat (R. 
15), appellant made provision for her maintenance and sup¬ 
port as set forth on page 9 of the record. Notwithstand¬ 
ing this, the appellee hastened to file her Bill of Complaint 
which charged the appellant with cruelty, desertion and re- 


15 


fusal of support. (R. 2.) Appellant, undoubtedly having 
in mind that the Lexington Street neighbors were ac¬ 
quainted with these charges (R. 10) and the further fact 
that appellee was not on speaking terms with the neighbors 
who lived on either side of their home (R. 12), in addi¬ 
tion to the brutal assault made upon him in that house by 
the brother of appellee (R. 9-16), wrote the letter of July 
11, 1914. In that letter appellant proposed to appellee, 
“That you leave Lexington Street and all its unhappy 
memories and go with me to live in some other section of 
the city where we both are unknown. * * * We could take 
either a pretty little apartment or a house, or we could 
even board, if you desire that; but whatever we did or 
wherever we went we would have but one object in view; 
to find again the happiness of our early married life.” 
(R. 10.) The letter rings true, and has all the ear-marks 
of sincerity. He desires appellee to choose. He has but 
one object in view, viz: to have his wife co-operate with 
him in an effort to find again the happiness of their early 
married life. Appellee, in a long delayed reply, refused 
his invitation. (R. 10.) 

Again in January, 1915, appellant extends the same in¬ 
vitation to appellee, and it is refused by her. (R. 10.) At 
that time appellee refused to live with him unless he lived 
on Lexington Street, and appellant stated that he was 
ashamed to live in that neighborhood because their troubles 
had been aired there. (R. 10.) 

A week or ten days before the case was heard appellant 
sought an interview with appellee at her attorney's office, 
made a similar proposition and again appellee refused to 
live with him unless he agreed to live in the Lexington 
Street house. (R. 10.) 

On March 19, 1915, exercising his undoubted right as 
head and support of the family, appellant rented a house at 
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129 Sixth Street, S. E., ami sent to appellee a written re¬ 
quest to live with him there. (R. 17.) Appelle refused 
to accede to that request (R. 10). 

Appellant's fifth attempt to effect a reconciliation with 
his wife was made when upon the witness stand. He swore 
that the house on Sixth Street was then under lease to him, 
that he was willing and anxious to have her live there with 
him; and in open court he extended the invitation to her. 
(R. 18.) 

It is plain from the record in this case that appellant was 
acting in good faith. No contention was made by appellee 

that he was not. No reason was advanced by her as to why 
she did not, during the nine months that elapsed between 
the date of his first invitation and the date of the trial, make 
some effort to rent or sell the house on Lexington Street. 
She made no effort to rent or sell, and contented herself 
with calling as a witness the gentleman from whom she 
purchased the house, who testified that “all of the houses 
that he built on Lexington Street had been readily rented, 
and that he had never known any of them to be vacant for 
any length of time; that the said houses were in great de¬ 
mand: and that they brought a monthly rental of $35.50." 
(R. 14.) And the learned trial Justice in his opinion 
makes no suggestion that the appellant was not acting in 
good faith, for he suggests that if the husband is sincere in 
his distaste for this home “the wife,—if she is sincere in her 
statement that she still loves him, which she made on the 
stand in response to a question from the court,—should co¬ 
operate with him in an effort to dispose of the house, it is 
hoped without loss, and that then this couple take up their 
residence elsewhere in an effort to live together happily, if 
they can, normal, if they can.” (R. 20.) Thus we find the 
trial court suggesting that appellee take the very steps 
urged upon her by her husband in his letter of July 11, 
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1914, in his interviews in January, 1915, and March, 1915, 
his letter of March 19, 1915, and his appeal in open court. 
Appellant had done everything a husband should do, and 
everything the law required him to do. Appellee had done 
nothing a wife should do, and nothing the law required her 
to do. Appellant had endeavored to have his wife co-op¬ 
erate with him; he had offered to allow his wife to select 
the house, apartment or boarding-house in another section 
of the city: he had renewed his offer several times before 
exercising the right the law gave him; he had actually se¬ 
cured a home; he had procured a suitable home and in good 
faith invited the wife to take up her residence therein. Ap¬ 
pellee had refused to co-operate with her husband; she 
made no attempt to rent or otherwise dispose of the Lex¬ 
ington Street house; she advanced no reason for her re¬ 
fusal; she stubbornly insisted that the husband live in a 
house and in a neighborhood which she by her actions had 
rendered disagreeable and impossible to him. 

On what possible theory of law can the decree in this 
case l>e justified? With due respect to the learned trial 
Justice it is most respectfully submitted that a careful ex¬ 
amination of his opinion discloses none. Having found 
that the “whole contention now seems to have narrowed 
itself down to whether she shall have her way about living 
in this house, or that he shall have his” (R. 19), the trial 
court holds that she shall have her way. Why? Because, 
apparently, of the “possible uncertainty of being unable to 
rent it (the Lexington Street house) advantageously, and 
to continue the payments.” (R. 20.) There is “possible 
uncertainty” in every affair of life, but the evidence in this 
case shows that there was no probable uncertainty about 
renting this house. The witness for appellee testified that 
all of the houses he built on Lexington Street, “had been 
readily rented and that he had never known any of them to 
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be vacant for any length of time; that the said houses were 
in great demand; and that they brought a monthly rental 
of $35.50. (R. 14.) 

If the learned trial Justice feared that some slight finan¬ 
cial loss would be suffered by appellee if required to accept 
the appellant’s tender of a suitable home in another section 
of the city, it would have been just and proper for him to 
continue the case for a time in order to give appellee an op¬ 
portunity to dispose of her house advantageously. This 
course was suggested in the case of Yetter vs. Yetter, 45 
Pa. Sup. Ct. 338, as a proper method of testing the good 
faith of the defendant's offer of a home. 

CONCLUSION. 

In conclusion it is most respectfully urged that the slight 
financial loss, or inconvenience, if any, that appellee might 
suffer by leaving the Lexington Street house and taking up 
her residence with appellant in the home he had provided 
for her, was of little consequence as compared with the ef¬ 
fect of the decree in this case upon the reputation, good 
name and standing of the appellant in this community. No 
greater stigma can be placed upon a man than the finding 
of a Court of Justice that he failed and refused to support 
the woman he has sworn to love, honor and protect. 
Courts should be careful, therefore, to see that sympathy 
for the wife works no injustice to the husband, and that in 
these cases, “while the remedy provided by this salutary 
statute should in no case be withheld from a wife who lives 
separate and apart from her husband without her fault, she 
be * * * held to a reasonable compliance with the rule 
requiring every complainant to make out his or her case 
by a preponderance of proof” (Honts vs. Honts, 17 Ill. 
App. 443) ; for, “as a facility for obtaining decrees for di- 
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vorce and separate maintenance increases, the spirit of com¬ 
promise and forgiveness in the home decreases.” (Honts 
vs. Honts, supra,) 

It is therefore most respectfully urged that this court 
should reverse the decree of the lower court with directions 
to dismiss the Bill of Complaint. 

Respectfully submitted, 


HENRY I. QUINN, 
Attorney for Appellant. 
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Statement of Facts. 

This is an appeal from a decree passed April 1,1915, 
requiring appellant to pay appellee forty dollars 
($40.) a month as permanent maintenance, besides the 
costs incident to the prosecution of the suit. 

The original bill was filed May 5, 1914. In support 
of the allegations of the bill, evidence was given at the 
trial that appellant’s general demeanor toward ap¬ 
pellee during their married life, was sullen and inat¬ 
tentive; ‘‘ that he treated her with contempt and was 
always angry and very frequently profane, and par¬ 
ticularly so when finances were mentioned. ” (R. p. 8.) 


That appellant had deserted appellee three times, the 
first time being July 5, 1913, the second January 4, 
1914 and the third April 10, 1914. 

On one occasion he choked appellee, threw her down 
on a couch and held her there bv main force: that 
during the week preceding the final separation, ap¬ 
pellant threw an inkwell at appellee because she re¬ 
fused to sign a document to enable the appellant to 
borrow money “under some loan shark arrangement” 
(R. p. 12); that on the evening of April 10, 1914, the 
date when appellant last deserted appellee, he drew 
a knife on appellee and she left the house to report 
the matter to the police and during her absence the 
appellant left their home and has not since returned. 
(R. p. 9.) 

That during the month of January preceding the 
desertion of appellee by appellant, he borrowed from 
her one hundred ($100.) dollars; that at the time ap¬ 
pellant deserted appellee, there was four months’ rent 
due upon the house in which they were living. The 
said house was purchased in the name of appellee in 
1911, she making, out of her own funds, the cash pay¬ 
ment of one thousand ($1,000.) dollars and the balance 
of the purchase price of five thousand, two hundred and 
fifty ($5,250.) dollars was to be paid in monthly rental 
installments of thirty-five dollars and forty cents 
($35.40) each, which were to be made by appellant. 
That when appellant deserted the appellee, he made no 
provision for the payment of the arrears of rent or for 
appellee securing food or raiment; that the only 
money appellant furnished appellee after his deser¬ 
tion, was twenty-five dollars, which he sent her April 
15th; that he sent her no word regarding the arrears 
of rent nor as to where she might obtain credit. The 
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appellant is employed in the State Department and is 
in receipt of an annual salary of sixteen hundred 
dollars ($1600.). 


Assignment of Errors. 

The appellant contends that the Court committed 
two errors. First, in overruling the motion of de¬ 
fendant to dismiss plaintiff’s bill of complaint. Second, 
in signing the decree allowing plaintiff permanent 
maintenance. 


Argument. 

The first point argued in appellant’s brief is that 
in order to entitle a wife to a decree for separate 
maintenance, it must appear that the husband has 
failed or refused to provide for her support and main¬ 
tenance in such manner as his means would justify. 

The appellant in this case was in receipt of a 
salary of sixteen hundred dollars a year and did not 
even pay the rent for the house in which he and his 
wife resided. He neglected to pay it for four (4) 
months prior to his desertion of his wife and the three 
payments that had been made prior thereto, had been 
made with money which the appellant borrowed from 
the savings of the wife. In other words, for seven 
months the appellant had failed, refused and neglected 
to make the monthly rental payments and then refus¬ 
ing to state the purpose for which he desired to borrow 
money under a loan shark arrangement, threatened 
the appellee with a knife which he drew upon her and 
then, when she sought the protection of the police, he 
abandoned her and his home. In view of these facts, 
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we do not see how it can be seriously argued that the 
appellant maintained his wife “in such manner as his 
means would justify. 7 ’ Moreover, it further appears 
from the sworn testimony in the case, that the appel¬ 
lant not only deserted the appellee on two occasions 
prior to April 10th and returned at the solicitation of 
the appellee, but it appears further that he had refused 
for a considerable time preceding April 10, 1914, to 
properly provide for his wife. She testifies at page 12 
of the Record, that sometime prior to April 10th, “that 
they had a long talk regarding Plaintiff’s (Appellee) 
desire to run the household and asked Defendant 
(Appellant) to give her at least $15.00 a month, so 
that she might buy food and some little things that 
were necessary and that defendant said, ‘So help him,’ 
so and so, he never expected to give her a cent in 
money.’ 9 

It appears that the only bill that he paid was the 
one at the grocery store, but it is the duty of a husband 
not only to feed his wife, but to clothe her and to pay 
the rent or purchase a house in which she might live, 
and this the appellant refused to do. 

It appears in the Record that five days after the 
appellant’s desertion of the appellee that he sent her 
$25. and because of this fact, counsel contend that the 
appellee was not entitled to the decree in the Court 
below awarding her maintenance. At the time that 
appellant sent the $25. to the appellee, he knew that 
there was $140, due as rent upon the house in question 
and he made no provision for the payment of this rent, 
nor did he send the appellee any word as to w^here 
she could obtain the necessities of life. We think it 
needs no argument to sustain the proposition that a 
husband has not discharged the duty that he owes his 
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wife when he is in receipt of a salary of $133. a month 
and pays her merely $25., when he knows that there 
is due more than $140. as rent for the house in which 
she is living and which he has abandoned. And especi¬ 
ally is this true when the money with which the rent 
for the three months preceding the four months was 
paid with money furnished out of the wife’s savings. 

The appellant made no explanation as to why he 
failed to make these monthly payments. Counsel con¬ 
tended that the wife could have gone to the grocery 
store and there gotten food on the husband’s credit. 
If the appellant had desired his wife to know that she 
could have gotten food at the store, why didn’t he send 
her word to that effect? And did he tell the grocery- 
man to let his wife have credit? If the appellant had 
told the groceryman to permit his wife to get groceries 
there, why did not the appellant so testify, or produce 
the groceryman to establish the fact? No, it was not 
his intention for his wife to get food at the grocery. 
He must have known, or been advised by counsel, that 
those who deal with the wife when she is separated 
from her husband, deal with her at their peril that 
the fault is hers and that the burden is upon those who 
furnish her necessaries to show that she was author¬ 
ized to bind the husband in fact. 

Spencer’s Domestic Relations, Paragraph 123. 

Vusler vs. Cox, 53 N. J. L. 516. 

Morgenroth vs. Spencer, 124 Wisconsin 564. 

Bergh vs. Warner, 47 Minn. 250. 

The appellant’s intention was to desert his wife when 
he left her on April 10th, and when questioned in the 
trial Court he did not deny it. (Record, p. 15.) That 
such was his intention is strongly indicated by the 
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fact that he sent her no word to the contrary prior to 
the institution of the suit. 

A considerable portion of the appellant’s brief is 
devoted to the discussion of the unhappy relations 
that had subsisted between the appellant and the ap¬ 
pellee prior to the final separation. It is stated in 
the brief that because of organic troubles on the part 
of the wife, there had been considerable discussion 
between her and him with relation thereto, and that 
there had also been unpleasantness with reference to 
her getting his meals, but these matters, we do not 
think, are pertinent to the issue involved on this appeal 
for the reason that the appellant did not leave the ap¬ 
pellee because of either one of these things, but left 
her after he had threatened her with a knife because 
she had refused to sign a loan shark agreement. 

Considerable stress is laid upon a letter dated Janu¬ 
ary 12, 1914, written by the appellant in reply to one 
that was written to him by the appellee asking the ap¬ 
pellant to return to her and protesting her love for 
him, during the desertion of her prior to the one that 
occurred in April. We think that the letters speak in 
favor of the appellee and show that it was her desire 
to live with her husband. He had deserted her and she 
wrote and pleaded with him to return and the letter 
he wrote in reply indicates a nagging disposition on the 
part of the man rather than on the part of the woman. 
The letter appears on page 13 of the Record and the 
strongest charge that the appellant could make against 
his wife was that of childishness. 

He contends in this suit that he can no longer live 
at the Lexington Street house because of some alterca¬ 
tion that took place sometime prior to the date when 
the letter in question was written. This contention is 
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false and that it is being merely used in this case as 
a pretext by him is strongly indicated by the fact that 
nowhere in the letter of January 12, 1914, does he ask 
his wife to leave the Lexington Street house and live 
with him at any other place. In the letter he makes 
certain demands of his wife before he will return and 
he did return after he had written the letter and there¬ 
fore his wife, who had protested her love for him and 
pleaded for his return, it must be assumed complied 
with his demands. And then, after he returned, we 
know that he induced his wife to turn over her savings 
of one hundred dollars to him. It is quite likely that 
he took advantage of his wife’s desire to have him 
come back and induced her to turn over the one hundred 
dollars. We know that when she refused in April to 
sign an agreement to enable him to borrow money under 
a loan shark plan that he threatened her with a knife 
and then wdien she sought police protection, left her. 
It would seem that instead of his maintaining her, that 
he conceived the notion that she should maintain him. 

The second point considered in appellant’s brief, is 
that an offer in good faith by the husband, even after 
suit filed, to support and maintain the wife in a suit¬ 
able home, vrhich he has actually secured, will defeat 
her right to separate maintenance. 

The suit was filed May 5, 1914, and the defendant 
May 15th following, filed an answer. If he wanted in 
good faith to have the appellee live with him, why did 
he not make the proposition to her immediately after 
suit was filed? He waited until the case was not only 
on the calendar to be tried, but within twelve days of 
the time that it was actually tried before he rented a 
house and asked the plaintiff to come with him thereto. 
The appellee did not refuse even then to comply with 
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his request. The only thing that she desired was to 

be assured that he was acting in good faith. He had 

deserted her twice before and as the result of her 

pleadings returned, and each time failed to provide 

for her as he should. The last time, as has been before 

stated in this brief, he borrowed the woman’s savings 

and used them. This offer was merely an attempt to 

get rid of the suit and to defeat the wife’s right to have 

a decree awarding her maintenance postponed until 

after another suit could be started and prosecuted to 

final determination which would take another vear. 

* 

If the offer had been made in good faith, surely the 
appellant would have had no objection to securing the 
woman in some way that he would fulfill his obliga¬ 
tions and discharge the duty of maintaining her. She 
testified at Record, page 10, that, ‘ 4 Plaintiff did not 
refuse the proposition point blank, but refused it unless 
the Defendant secured himself to her in some wav to 
keep his obligations that he had several times made, 
to meet his finances.” 

In July preceding, it seems from the letter that he 
made some proposition to her about dismissing the 
suit and living with him at some place other than the 
Lexington Street house, so it is apparent that the one 
desire he had was to get rid of the suit. In view of 
the fact that in the January letter of 1914, he did not 
insist upon the appellee going with him and living at 
some house other than the Lexington Street house, it 
looks very suspicious that after the institution of this 
suit such serious objection to living at the Lexington 
Street house should arise in his mind. Can it be that a 
husband who has deserted his wife and has failed to 
maintain her can defeat her right to get a decree 
against him for maintenance merely by waiting until 
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the case is about to be tried and then renting a house? 
If this were so, then a wife could never get a decree 
for maintenance because all a husband would have to 
do would be to wait until the case was about to come 
up and then rent a house and the wife would have to 
take her chances of his living with her and maintain¬ 
ing her for possibly a month or so and then deserting 
her again and require her to file a new suit and wait 
possibly a year before her rights could be adjudicated. 
In this case he did not even rent a house, but merely 
got the right to lease one. 

Does this man love the wife in this case? Is it his 
intention to see that she is provided with the necessi¬ 
ties of life? He was required by the decree of the 
Court to pay his wife forty dollars a month. He had 
been, since the filing of the bill, paying her thirty dol¬ 
lars a month and when the decree in this case was 
entered he discontinued the payment of thirty dollars 
a month and gave a supersedeas bond in order to 
keep from paying this woman anything during the 
pendency of this appeal. Of course, he had a right to 
give the supersedeas bond, but we think that it reflects 
upon the good faith of this man in offering his wife a 
home and to maintain her. The question as to whether 
or not the offer was made in good faith to provide a 
new home for the appellee and to properly maintain 
her was one of fact and the trial Court which heard 
the evidence in full, saw the witnesses and observed 
their demeanor, decided the question of fact in favor 
of the appellee. 

We know that in January 1914, it was the result of 
the woman’s pleading that this man returned to her 
and she was willing to return to him even in 1915 and 
go where he wanted her to go, provided he would give 
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her some assurance that his future conduct would be 
different from that in the past and that he would not 
fail as he had done on two prior occasions when she 
took him back, to properly provide for her. 

We submit that the decree of the Court below is 
correct and that the judgment should be affirmed. 

Sydney E. Mudd, 

George F. Havell, 

S. McComas Hawke n. 
Attorneys for Appellee . 



















